
 
 

 

November 7, 2017 
 
VIA EMAIL (kberglin@boydlawgroup.com) 
 
Kyle T. Berglin, Esquire 
Boyd Richards Parker & Colonnelli, P.L. 
100 S.E. Second Street, Suite 2600 
Miami, Florida 33131 
 

Re: Various Matters Between the Breckers and Delaire 
 
Dear Kyle: 
 
 This correspondence is in response to your letter dated November 2, 2017.  As set forth 
below, I will be addressing the following issues in this correspondence: (1) my attendance at Delaire 
membership meetings; (2) attorney’s fees in connection with the WIPO controversy; and 
(3) grievance complaint against Mr. Karpel. 
 

Attorney Attendance at Delaire Membership Meetings 

As it relates to our previous demand to allow my appearance at any and all Delaire meetings 
that members are allowed to attend, I hereby renew this reasonable request.  As way of background, 
on October 22, 2017, I did attempt to attend Delaire’s membership meeting, and believe that I had 
every right to do so in my capacity as: (1) Mr. Brecker’s counsel; and (2) Mrs. Brecker’s proxy.  
Delaire’s suggestion that I should have communicated to them in advance of the meeting is 
disingenuous, at best, and merely an after-the-fact excuse.  It is clear from your November 2, 2017 
correspondence, Delaire would not have allowed me to attend the meeting regardless of any prior 
notice, not to mention that whether I provided prior notice is neither mandated by the Bylaws, nor 
would have made any difference in how the meeting was held.   
 
 In my e-mail communication on November 2, 2017, I did state that Mr. Brecker and I were 
denied entry because, as I see it, Mr. Brecker could not attend that meeting without the presence of 
his counsel under the circumstances.  That being said, I do not dispute that Mr. Brecker was allowed 
to attend without my presence.  As you mentioned, that was expressly stated in Mr. Brecker’s recent 
grievance complaint against Mr. Karpel.  Your characterization of these two communications is 
overblown, overexaggerated, and unnecessary.   
 
 What is troubling is that your November 2, 2017 correspondence failed to address the fact 
that my attendance was also allowed due to the fact that Mrs. Brecker was unable to physically 
attend.  I am sure your client will not dispute that Mrs. Brecker is unable, due to her age and health, 
to attend these meetings.  I informed Mr. Karpel that my attendance was necessary as Mrs. Brecker’s 
representative (or proxy) because of her deteriorating health and because she requested me to do so.  
Shockingly, on November 2, 2017, Mr. Krivok disputed the fact that I made such a request to Mr. 
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Karpel.  It is clear to me that Mr. Karpel has selective recollection of our conversation.  I am 
assuming this because Mr. Karpel recognizes that I should have been allowed to attend, at the very 
least, as Mrs. Brecker’s representative.  As I am sure you are aware, Chapter 617 discusses and 
authorizes the use of proxies relating to a member’s attendance of meetings.  Moreover, Delaire’s 
own Bylaws expressly allow for the same.  Bylaws, at Art. III, Section 5.  Mr. Karpel’s actions in 
not allowing my attendance as Mrs. Brecker’s representative/proxy was a mistake on his part, and 
there is no excuse for it.  Mrs. Brecker, like all members, is afforded with the right to appear via 
proxy.   
 
 Based on the foregoing, I am hereby requesting, for a third time, the right to attend the 
upcoming November 12, 2017 meeting on behalf of Mrs. Brecker.  To the extent Delaire refuses to 
allow my attendance, we will be seeking judicial intervention.  Hopefully, it does not come to that.   
 

Demand for WIPO Litigation Fees 

 Mr. Brecker is aware of Section 4(i) of the Policy, and that a WIPO arbitrator cannot award 
attorney’s fees in the WIPO proceeding.  That being said, and as you are aware, the Bylaws govern 
the relationship between the parties, and expressly provide that “[i]n the event of litigation between 
the Club and a member, on any issue, … the prevailing party shall be entitled to the award of costs 
and attorney’s fees, including appellate costs and fees.”  Bylaws, at Art. XVII, Section 6.  Mr. 
Brecker interprets this provision to include the WIPO arbitration that Delaire chose to, albeit 
unsuccessfully, commence against him.  Merely because a WIPO arbitrator cannot award such fees 
does not preclude Mr. Brecker from seeking such fees in a court of law pursuant to the terms of the 
contract (i.e., the Bylaws) between the parties.  Moreover, Florida law supports Mr. Brecker’s 
interpretation of the Bylaws insofar as it relates to what is included in litigation.  In Par Four, Inc. 
v. Gottlieb, 602 So. 2d 689 (Fla. 4th DCA 1992), the prevailing party sought his prevailing party 
attorney’s fees pursuant to the provision in the contract stating that in the event of “any litigation,” 
the prevailing party would be entitled to recover attorney’s fees.  Id., at 689.  The trial court and the 
Fourth District Court of Appeal agreed that the term litigation includes proceedings in arbitration.  
Id.  Likewise, the First District Court of Appeal in B&H Const. & Supply Co., Inc. v. Dist. Bd. of 
Trustees, 542 So. 2sd 382 (Fla. 1st DCA 1989) held that the term legal action in the attorney fee 
provision included arbitration.  Id., at 389-90.  As such, your contention that Article XVII, Section 
6 has “no application to arbitrations, administrative hearings, or other pre-suit proceedings or 
disputes between the Club and one of its members” is wrong.   
 

Despite the same, Delaire is taking the position, as set forth in your November 2, 2017 
correspondence, that Mr. Brecker is not allowed to demand such fees.  And, in typical Delaire 
fashion, Delaire cites to its authority to determine the interpretation and construction of the Bylaws 
in support of its position that attorney’s fees are not awardable in connection with the WIPO 
controversy.  Mr. Brecker has no way of knowing how or when Delaire is going to interpret the 
Bylaws.  More importantly, based on the case law set forth above, Article XVII, Section 6 is not “in 
conflict or of doubtful meaning;” thus, Article VI, Section 5 has no impact here.  As such, Mr. 
Brecker stands by his position that attorney’s fees in connection with the WIPO controversy are 
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awardable pursuant to Art. XII, Section 6.  If Delaire has a reasonable counter-offer, please advise.  
Otherwise, we intend on moving forward with a lawsuit.   
 

Mr. Brecker’s Recent Grievance against Mr. Karpel 

 As you recognize in your November 2, 2017 correspondence, on October 26, 2017, Mr. 
Brecker filed a grievance complaint against Mr. Karpel.  Your letter discusses only a portion of what 
the grievance complaint against Mr. Karpel involves, but fails to mention the portion of the 
grievance relating to Mr. Karpel’s initiation of the WIPO controversy.  Mr. Brecker has yet to learn 
whether the Grievance Committee is going to accept or reject the grievance complaint.  Please 
advise of Delaire’s position on this issue. 
 

Regards, 

 
STEPHEN J. PADULA 
For the Firm 

 
SJP/ljh 
 
cc: Manfred Brecker 
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