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July 10, 2017 
 
VIA EMAIL (rabbey220@gmail.com) 
 
Richard Abbey 
Grievance Committee Chair 
Delaire Country Club 
4645 White Cedar Lane 
Delray Beach, Florida 33445 
 

Re: Grievance by Curtis Karpel against Manfred Brecker 
 
Dear Mr. Abbey: 
 
 Our firm represents Manfred Brecker (“Mr. Brecker”) in connection with the grievance 
charge initiated by Curtis Karpel, dated June 23, 2017, against Mr. Brecker (the “Karpel 
Grievance”).  As set forth in detail below, the Karpel Grievance should be summarily dismissed.   
 
A. Applicable Law and Relevant Bylaw Provisions 
 

It is black letter law in Florida that “[t]he relationship between a social club and its 
members is one of contract.”  Susi v. St. Andrews Country Club, Inc., 727 So. 2d 1058, 1061 (Fla. 
4th DCA 1999).  Moreover, Chapter 617, Florida Statutes governs non-for profit corporations such 
as Delaire, and discuss what can and cannot be included in Delaire’s governing documents.  
Specifically, Fla. Stat., § 617.0206 provides that the bylaws of a non-for profit corporation such 
as Delaire may contain any provision so long as the provision is “not inconsistent with law….”  
Stated simply, all provisions in Delaire’s Bylaws must be consistent with the law.  Further, Fla. 
Stat., § 617.0607 provides that a member may not be suspended “except pursuant to a procedure 
that is fair and reasonable and is carried out in good faith.”   

 
Delaire’s Bylaws provide, in pertinent part, as follows: 
 

• “Before conducting any hearing, the Grievance Committee shall consider whether 
any member of the Grievance Committee should recuse himself or herself from the 
proceedings.”  Art. XIV(1). 
 

• “To conduct a grievance hearing, a quorum of Grievance Committee members must 
be present in person or be participating electronically at a grievance hearing, 
exclusive of any member(s) who may be recused.”  Art. XIV(1)(B). 

 
• “The grievance hearing … shall be conducted in a manner similar to an 

administrative hearing….”  Id.  
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• “At the grievance hearing, … the Respondent will be given reasonable opportunity 
to respond with respect to the allegations of the Complaint.”  Id. 
 

• “An attorney may make the opening statement in lieu of the respective 
Complainant’s or Respondent’s opening statement, but shall not make any further 
verbal statements during the grievance hearing and will not be permitted to examine 
or question any witness or otherwise participate in the hearing.”  Id.   

 
• “The Complainant and Respondent will be given an opportunity to present 

witnesses and other evidence relevant to the grievance charge(s) and also will be 
afforded an opportunity to question witnesses testifying in person.  The scope of 
Complainant’s and Respondent’s questioning of any witness shall be strictly 
limited to facts directly related to the grievance charge(s).”  Id. 

 
Furthermore, and because Delaire sets forth in its Bylaws that grievance hearings “shall be 

conducted in a manner similar to an administrative hearing,” Chapter 120, Florida Statutes 
(Administrative Procedure Act) is relevant to the inquiry of whether the grievance hearing 
procedures are fair and reasonable and carried out in good faith.  The relevant provisions of 
Chapter 120, Florida Statutes are as follows: 

 
• During an administrative hearing “all parties shall have an opportunity to respond, 

to present evidence and argument on all issues involved, to conduct cross-
examination and submit rebuttal evidence, and to be represented by counsel or other 
qualified representative.”  Fla. Stat., § 120.574(2)(c). 
 

• The record of an administrative hearing shall consist of, in part, “the official 
transcript of the final hearing.”  Fla. Stat., § 120.574(2)(d). 

 
• “The agency shall accurately and completely preserve all testimony in the 

proceeding and, upon request by any party, shall make a full or partial transcript 
available at no more than actual cost.”  Fla. Stat., § 120.574(2)(e). 

 
B. Lack of Jurisdiction to Entertain the Karpel Grievance 
 

Before the Grievance Committee hears any grievance complaint, the Grievance Committee 
is required to determine the validity of the complaint.  Bylaws, at Art. XIV(1).  In the past, the 
Grievance Committee (with you as the chair) has taken the official position that the Grievance 
Committee “only has jurisdiction over disputes between members that occur on Club or POA 
property or at events outside the confines of Delaire that are sponsored by the Club.”  See May 30, 
2017 correspondence denying Mrs. Rosenberg’s grievance against Mr. Silver attached hereto as 
Exhibit “A.”  Also, the Grievance Committee had previously denied a grievance charge on 
jurisdictional grounds because “the form of delivery [was] a private correspondence e-mailed 
[between two parties]….”  Further still, the Grievance Committee had previously denied a 
grievance against a member who had stirred up controversy within the community by using a 
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pseudonym “Delaire Conscious,” and sending out mass e-mails to members that purportedly 
discredited other members of the Club.  The Grievance Committee’s rationale for the denial of the 
grievance charge was that a grievance hearing on such conduct would not be “for the good of the 
Club.”   
 

Despite the Grievance Committee expressly denying nearly identical grievances in the past, 
and it’s clear and unequivocal position on jurisdiction less than 2 months ago, the Grievance 
Committee has apparently decided that it does have jurisdiction over the Karpel Grievance.  This 
decision is contrary to previous positions the Grievance Committee has taken.  In light of the 
position the Grievance Committee has recently taken on jurisdictional grounds, the Grievance 
Committee must reconsider its position on the Karpel Grievance as the allegations against Mr. 
Brecker did not occur on the Club or POA property or at an event outside the confines of Delaire 
that was sponsored by the Club.  If the Grievance Committee refuses to reconsider its position as 
it relates to whether it has jurisdiction over the Karpel Grievance, Mr. Brecker will be forced to 
commence litigation over what can only be considered to be a procedure that is anything but fair, 
reasonable, and carried out in good faith.   
 
C. The Karpel Grievance is Based on an Inapplicable Standard 
 

The Karpel Grievance is based on allegations that Mr. Brecker’s conduct in authoring his 
website and filing a small claims lawsuit against Delaire are “injurious to the peace, tranquility, 
common welfare, and congenial social relationships between the Club and its membership.”  
Notably, however, no such provision or standard exists in the Bylaws.  The only conduct in the 
Bylaws which gives rise to a grievance is “misconduct.”  The words “peace,” “tranquility,” 
“common welfare,” and “congenial social relationships” do not show up anywhere in the 
governing documents.  Thus, it would be unfair, unreasonable, and in bad faith for the Grievance 
Committee to find Mr. Brecker in violation of the Bylaws because he purportedly injured the 
“peace, tranquility, common welfare, and congenial social relationships between the Club and its 
members” by: (1) creating a website which some members of the Club do not like; and/or (2) filing 
a small claims lawsuit against Delaire as a result of Delaire refusing to provide Mr. Brecker with 
his statutory right to certain corporate documents.     
 

In support of his position, Mr. Karpel relies primarily on the case of Barfield v. Florida 
Yacht Club, 106 So. 2d 207 (Fla. 1st DCA 1958).  According to Mr. Karpel, the Barfield case 
“stands for the proposition that courts leave to the members of a private social club, like Delaire, 
the right to determine if a member’s action has been such that in the club’s opinion, such action 
has interfered with the ‘pleasant, friendly and congenial’ social relationship between the 
members.”  Karpel Grievance, at p. 2.  Mr. Karpel’s analysis of the Barfield case is flawed for 
several reasons, including the following: 
 

Barfield was decided in 1958.  In 1958, Chapter 617, Florida was much different than it is 
today.  Most notably, in 2009, Chapter 617 was amended to include Fla. Stat., § 617.0607 which 
provides that a member may not be suspended “except pursuant to a procedure that is fair and 
reasonable and is carried out in good faith.”  A member’s right to a procedure that is fair, 
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reasonable and carried out in good faith did not exist previously; thus, it did not exist at the time 
Barfield was decided.  If it did, the Barfield court would have reached a different conclusion.   
 

More so to the point, the facts of Barfield are distinguishable from the underlying dispute.  
In Barfield, the member was expelled from the club because he had filed a lawsuit against the club 
for an amount that exceeded the club’s insurance coverage.  Here, Mr. Brecker is being threatened 
with suspension because he chose to exercise his right to free speech via his website, and because 
he filed a small claims action against Delaire.  It would not be fair, reasonable, or in good faith for 
Mr. Brecker to be suspended for his actions. 
 

Further still, in Barfield, the membership at issue was not tied to property ownership, nor 
was the membership a mandatory membership.  Mr. Brecker, on the other hand, has no choice but 
to be a member of Delaire by virtue of his ownership of his residence.  This is an important 
distinction because, unlike in Barfield, Mr. Brecker is faced with the likelihood that he could be 
suspended from a private social club (Delaire) that he is forced to pay membership dues to because 
of his ownership of his residence.  Moreover, the member in Barfield was being expelled from a 
country club that had no impact on his residence and/or enjoyment of his residence.  And, notably, 
because the member in Barfield was being expelled (rather than suspended), he no longer had to 
pay membership dues.  On the other hand, Mr. Brecker is faced with the possibility of being 
suspended from Delaire, but continuing to have to pay membership dues.  If Delaire wanted to 
simply expel Mr. Brecker from the Club, return Mr. Brecker’s capital contribution, and allow him 
to stop paying membership dues, that would certainly be welcomed by Mr. Brecker.   
 

The most glaring difference between Barfield and the Karpel Grievance, however, has to 
do with the actual language in the governing documents at issue.  In Barfield, the club’s bylaws 
expressly stated that a member could be expelled for any conduct that “is likely to endanger the 
welfare, interest or character of the club.”  Further still, the Barfield court focused on the conduct 
at issue affecting the “pleasant, friendly and congenial social relationship and association between 
the members.”  Notably, Delaire’s Bylaws make absolutely no mention of any of the foregoing 
language.  There is nothing in Delaire’s Bylaws (unlike the bylaws at issue in Barfield) that 
mention the phrases “endanger the welfare, interest or character of the club,” or “pleasant, friendly, 
and congenial social relationship and association between the members.”  Essentially, Mr. Karpel 
is trying to take the Barfield case, which examines materially different bylaws, and make the 
argument that the same standard should apply here.  To apply this inapplicable standard to Mr. 
Brecker would, without a doubt, constitute a procedure that is unfair, unreasonable, and not carried 
out in good faith.   
 
D. Mr. Brecker’s Due Process Rights 
 

In 2009, Chapter 617, Florida Statutes was amended to include Fla. Stat., § 617.0607, 
which provides that a member may not be suspended “except pursuant to a procedure that is fair 
and reasonable and is carried out in good faith.”  Even before this amendment, the law in Florida 
was that a member was entitled to notice and a hearing, and that any suspension or termination of 
membership must comport with the bylaws.  See, e.g., Everglades Protective Syndicate, Inc. v. 
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Makinney, 391 So. 2d 262, 265 (Fla. 4th DCA 1980); Boca West Club, Inc. v. Levine, 578 So. 2d 
14, 15 (Fla. 4th DCA 1991).  The foregoing case law, coupled with Fla. Stat., § 617.0206 (“The 
bylaws may not contain any provision … not inconsistent with law….”) and the Bylaws, provide 
Mr. Brecker with certain due process rights in connection with the manner in which the grievance 
proceedings are to be conducted.   
 

i. Mr. Brecker’s Right to Counsel 
 

The Bylaws expressly provide that a respondent is entitled to have an attorney present at a 
grievance hearing.  Bylaws, at Art. XIV(1)(B).  The Bylaws further provide that the grievance 
hearing “shall be conducted in a manner similar to an administrative hearing.”  Id.  Fla. Stat., § 
120.574(2)(c), the statute governing the procedures at administrative hearings, further provides 
that all parties have the right “to be represented by counsel.”  Towards that end, it is clear that any 
prohibition in the Bylaws against a respondent’s counsel from participating in the proceedings is 
“inconsistent with law;” thus, violates Fla. Stat., § 617.0206.   
 

In the past, the Grievance Committee has taken the position that Mr. Brecker is not entitled 
to have an attorney participate in any portion of the proceedings except for the opening statement.  
As set forth above, such a position violates Mr. Brecker’s due process rights.  If the Grievance 
Committee is unwilling to allow Mr. Brecker’s counsel to actually represent Mr. Brecker in the 
proceedings, Mr. Brecker will have no other choice but to commence litigation against Delaire on 
these grounds. 
 

ii. Mr. Brecker’s Right to Record the Grievance Hearing 
 

As discussed above, the Bylaws provide that the grievance hearing “shall be conducted in 
a manner similar to an administrative hearing.”  Bylaws, at Art. XIV(1)(B).  And, Fla. Stat., § 
120.574(2)(d) provides that record in any administrative hearing shall consist of, in part, the 
official transcript from the final hearing.  See also Fla. Stat., §§ 120.57(1)(f)-(g), 120.57(2)(c), and 
120.574(e) (all discussing use of transcripts from final hearings).   
 

Despite the same, the Grievance Committee in the past has refused to allow grievance 
hearings to be recorded.  If the Grievance Committee is unwilling to allow the hearing to be 
recorded, Mr. Brecker will have no other choice but to commence litigation against Delaire for its 
refusal to allow the proceedings to be recorded in direct contravention to Florida law.   
 

iii. Mr. Brecker’s (or his Counsel) Right to Cross Examine Witness(es) 
 

The Bylaws expressly provide that a respondent is entitled to question witness(es).  Bylaws, 
at Art. XIV(1)(B).  The Bylaws further provide that the grievance hearing “shall be conducted in 
a manner similar to an administrative hearing.”  Id. Fla. Stat., § 120.574(2)(c), the statute governing 
the procedures at administrative hearings, further provides that “all parties shall have an 
opportunity to respond, present evidence and argument on all issues involved, [and] to conduct 
cross-examination and submit rebuttal evidence….”  Towards that end, it is clear Mr. Brecker shall 
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be allowed to cross-examine any and all witnesses, and that any prohibition by the Grievance 
Committee as to Mr. Brecker’s right to cross-examine a witness is “inconsistent with law;” thus, 
violates Fla. Stat., § 617.0206.   
 

In the past, the Grievance Committee has unlawfully restricted Mr. Brecker’s right to cross-
examine witnesses.  As set forth above, such a prohibition violates Mr. Brecker’s due process 
rights.  If the Grievance Committee is unwilling to allow Mr. Brecker the right to fully cross-
examine the witnesses, Mr. Brecker will have no other choice but to commence litigation against 
Delaire for this violation of Mr. Brecker’s due process rights. 
 

iv. Grievance Committee Member(s) Appearing by Phone 
 

Pursuant to the Bylaws, a quorum of the Grievance Committee must be present in order to 
conduct a proper grievance hearing.  Bylaws, at Art. XIV(1)(B).  The Bylaws, however, allow 
Grievance Committee members to appear via electronically in lieu of appearing live.  The 
Grievance Committee members serve as the trier of fact; thus, they are tasked with analyzing the 
evidence and weighing the credibility of the witnesses.  There are no legal proceedings where the 
trier of fact is allowed to appear via electronically (as opposed to in person).  The reason for this, 
as appellate courts routinely state, is because trial judges have the ability to see and listen first 
hand, which gives them a unique vantage point as the trier of fact.  It would be inconsistent with 
law to allow a Grievance Committee member to appear electronically as opposed to in person.   
 
E. Mr. Brecker’s First Amendment Right to Free Speech 
 

It is undeniable that everyone in this country enjoys the constitutional right to free speech 
pursuant to the First Amendment.  Towards that end, Fla. Stat., § 617.0206 expressly provides that 
the Bylaws may not contain any provision inconsistent with the law.  Thus, the Bylaws cannot 
have any provision which is inconsistent with a person’s right to free speech.   
 

Notwithstanding the foregoing, Mr. Karpel has decided to bring a grievance charge (and 
the Grievance Committee has apparently accepted jurisdiction) against Mr. Brecker for Mr. 
Brecker merely exercising such right.  In doing so, the Grievance Committee must examine 
whether Mr. Brecker’s exercise of his right to free speech via his website rises to the level of 
“misconduct” – the only applicable standard set forth in the Bylaws.  If the Grievance Committee 
were to find that Mr. Brecker’s conduct rises to the level of “misconduct,” the Grievance 
Committee will essentially be finding that the Bylaws restrict Mr. Brecker’s right to free speech.  
Such a finding, however, would violate Fla. Stat., § 617.0206 because the Bylaws may not contain 
any provision that is inconsistent with the law.   
 

Further still, to the extent the Grievance Committee suspends Mr. Brecker because of the 
contents of the website, the decision to do so would certainly not be pursuant to a procedure that 
is fair, reasonable, and carried out in good faith; thus, it would be in violation of Fla. Stat., § 
617.0607.  Stated differently, suspending a member because the member voices his frustration 
with the Club’s policies and/or procedures would be unfair, unreasonable, and clearly in bad faith.   
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The Florida legislature has created a statute that protects individuals such as Mr. Brecker 
from lawsuits aimed at seeking to restrict individuals’ free speech.  SLAPP (strategic lawsuits 
against public participation) are legal actions brought against individuals who are involved in 
speaking out on issues of concern to the public.  In these suits, the plaintiff sues the speaker with 
the primary motivation to intimidate the target into silence.  If the respondent is silenced because 
of the lawsuit, the claimant “wins” in attacking the respondent’s First Amendment right to free 
speech.   
 

Florida, like the majority of states, has an anti-SLAPP statute – Fla. Stat., § 768.295 – that 
protects a person’s right to free speech.  In 2015, Florida’s anti-SLAPP statute was expanded to 
provide more broader protections against actions brought to chill speech.  Specifically, Fla. Stat., 
§ 768.295 protects speech made via a website.   
 

Clearly, if the Grievance Committee were to find that Mr. Brecker’s website rises to the 
level of “misconduct,” such a finding would be inconsistent with the protections of Fla. Stat., § 
768.295; thus, unfair, unreasonable, and in bad faith.  If the Grievance Committee moves forward 
and finds Mr. Brecker guilty of “misconduct,” Mr. Brecker will be commencing litigation against 
Delaire for the violation of his First Amendment rights, and because such a finding would violate 
Chapter 617, Florida Statutes.   
 
F. Mr. Brecker’s Right to Commence Litigation 
 

As way of a brief background, Mr. Brecker had previously made a statutory request for 
certain corporate documents.  Delaire, however, did not respond to Mr. Brecker’s request; thus, 
Mr. Brecker was forced to retain counsel.  Mr. Brecker’s counsel, after being promised payment 
for his services from Mr. Brecker for doing so, made a request to Delaire for the documents.  Only 
then, did Delaire produce the documents which Mr. Brecker is statutorily obligated to receive.  
Because of Delaire’s refusal to provide the documents to Mr. Brecker initially, Mr. Brecker was 
forced to pay his counsel.  Mr. Brecker then filed a small claims action against Delaire to recoup 
the damages he sustained because of Delaire’s reluctance to respond to his initial request for the 
documents.  
 

The second aspect of the Karpel Grievance against Mr. Brecker stems from Mr. Brecker’s 
filing of the small claims action.  Essentially, Mr. Karpel argues that because Mr. Brecker filed a 
small claims action against Delaire, that he is somehow injuring the “peace, tranquility, common 
welfare, and congenial social relationships between the Club and its membership.”  
Notwithstanding that this standard is not applicable here (discussed above), such an allegation 
against Mr. Brecker is being made for the sole purpose of trying to punish Mr. Brecker for filing 
what he believed to be a legitimate small claims action against Delaire.  Essentially, the Karpel 
Grievance attempts to cast liability on Mr. Brecker for his alleged abuse of process.  For an abuse 
of process cause of action to exist, however, there must be a use of the process for an immediate 
purpose other than what it was designed.  There is no abuse of process when the lawsuit is filed to 
accomplish the result for which it was filed.  Scozari v. Barone, 546 So. 2d 750, 751 (Fla. 3d DCA 
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1989).  Here, Mr. Brecker was simply attempting to recoup the damages he sustained as a result 
of Delaire ignoring his request for documents.  The small claims lawsuit Mr. Brecker filed was 
clearly filed to accomplish this goal, and for no other reason.  There should be no grievance charge 
against him for such conduct, and any suspension for the same reason would be unfair, 
unreasonable, and not in good faith.  Furthermore, suggesting that a member should be suspended 
because he/she files a lawsuits against Delaire, in it of itself, would be unfair, unreasonable, and 
carried out in bad faith.   
 

To the extent Mr. Karpel relies on the Barfield case in support of his position that a 
grievance charge is appropriate anytime a member sues Delaire, such a position is inconsistent 
with the actual holding in Barfield.  As discussed in detail above, Barfield is distinguishable from 
the underlying dispute for a number of reasons.  In Barfield, the member sued the club for an 
amount that exceeded the club’s insurance coverage.  Here, however, no such allegation can be 
made against Mr. Brecker as he has brought his claim in small claims court only seeking to recover 
a few thousand dollars in attorney’s fees.  Comparing Barfield to the underlying dispute is like 
comparing apples to oranges.   
 

Conclusion 
 
 By even entertaining the Karpel Grievance, the Grievance Committee is trampling on Mr. 
Brecker’s due process and First Amendment rights.  Equally as troubling, the Karpel Grievance is 
based on a standard that is nowhere to be seen in Delaire’s governing documents. 
 

For all the reasons set forth herein, if Mr. Brecker is suspended as a result of the Karpel 
Grievance, Mr. Brecker will be forced to initiate litigation against the Club for what can only be 
viewed as a procedure that was unreasonable, unfair, and in bad faith.   
 
 Hopefully it does not come to that.   
 

Regards, 

 
STEPHEN J. PADULA 
For the Firm 

 
SJP/ljh 
Enclosure 
 
cc: Manny Brecker (w/ enc.) 

James N. Krivok, Esquire (via email jk@dkslaw.net) 
Curtis J. Karpel (via email ckarpel@delaire.org) 

mailto:jk@dkslaw.net
mailto:ckarpel@delaire.org
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